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Introduction

The American Managed Behavioral Healthcare Association (AMBHA), founded in 1994, enables the leading managed behavioral healthcare organizations in this industry to work together on key issues of public accountability, quality, public policy and communication.   As an association of the nation’s leading managed behavioral healthcare companies both national and regional, we are collectively responsible for managing mental health and substance abuse services in the public and private sector for over 110 million individuals across the country.  

A number of behavioral health companies provide an Employee Assistance Program (EAP) product/service that delivers health plan and provider type services; however, all functions of the EAP product do not fit the Health Insurance Portability and Accountability Act (HIPAA) model.  AMBHA, on behalf of its member organizations, is requesting an exception for EAP as allowed by § 162.940 of the Transaction and Code Set Regulation.

At Issue

The problem is more complex than creating workable transactions and requesting additional codes.  The HIPAA standard transactions were designed to support the work flows of traditional health care business.  However, most EAP workflows and business processes do not follow these traditional processes.  There is such diversity in plan delivery and access models that it adds an additional level of complexity to implementing the type of standardization proposed by HIPAA.  Adding to this complexity is the fact that EAPs did not begin as health plans, but rather have evolved to a health plan type service over a period of decades.  

Before EAP vendors can implement the required HIPAA standards or even develop new standards appropriate for EAP service delivery, we must first agree upon what the EAP model is.  If the industry is forced to implement the HIPAA standard transactions now it will undoubtedly create increased confusion, cost and complexity to EAP service delivery, contrary to the objective of administrative simplification.  The industry is willing to address these issues but it will require more time than the implementation period allows.  

Background 

An EAP is a systematic program implemented or purchased by an employer to help employees resolve personal problems (such as family conflict, drug or alcohol abuse, stress, marital discord and personal finances).  An EAP also provides training, consultation, and other management services relating to the effective utilization of the EAP by employers and its employees. Each program is designed to provide confidential professional assistance, at no cost to employees, for personal problems that may affect employee job performance. Some programs offer problem assessment and referral to mental health professionals; others also offer short-term counseling.  Managers may suggest or require use of the program to help with personal issues that affect job performance.  EAPs may be internal programs operated by an employer's own personnel or independent programs purchased from an EAP vendor.

AMBHA, at the direction of its member organizations, has developed a task force to review the applicability of HIPAA to EAP services offered by EAP vendors.  Our approach was to review the requirements and definitions in the HIPAA regulations and compare them to the EAP delivery model used by EAP vendors. 

To help determine applicability we looked at the definitions of "health plan," "health care provider" and "health care."  A "health plan" is an individual or group plan that provides, or pays the cost of, medical care (as defined in section 791(a)(2) of the PHS Act, 42 U.S.C. 300gg–91(a)(2)) and may be, among other things, a group health plan.  A group health plan is an employee welfare benefit plan (as defined in section 3(1) of the Employee Retirement Income and Security Act of 1974 (ERISA), 29 U.S.C. 1002(1)), including insured and self-insured plans, to the extent that the plan provides medical care (as defined in section 2791(a)(2) of the Public Health Service Act (PHS Act), 42 U.S.C. 300gg–91(a)(2)), including items and services paid for as medical care, to employees or their dependents directly or through insurance, reimbursement, or otherwise, that: (1) has 50 or more participants (as defined in section 3(7) of ERISA, 29 U.S.C. 1002(7)); or (2) is administered by an entity other than the employer that established and maintains the plan.

When EAP vendors administer the programs on behalf of the employers that establish and maintain them and the programs provide medical care, as defined by HIPAA, to employees and their dependents, the EAPs are health plans under these definitions.

Assuming that certain EAPs are group health plans under HIPAA, the key remaining questions are:

(1) Is the EAP vendor acting as a health plan under HIPAA in the provision of its EAP services?

(2) Are any of the EAP services that EAP vendors provide considered health care under HIPAA?

(3) Is an EAP vendor a provider under HIPAA when EAP services are rendered by its staff clinicians?

The Department of Labor indicates that an EAP delivers health care benefits whenever trained counselors provide any form of counseling in either an internal or external provider context.  There are many functions of an EAP not covered under HIPAA, including Substance Abuse Program/Department of Transportation evaluations, management consultations, critical incident stress debriefings, support groups, and work/life programs.  

These characteristics indicate that EAP vendors would answer yes to all of the above questions, leading AMBHA to conclude that EAP services are a covered activity under HIPAA.

EAP business work flow

The following diagram depicts a typical workflow for EAP service delivery.  

	
	Employer, Union or other plan sponsor hires EAP vendor to set-up and administer EAP plan.  No enrollment data is required or exchanged.

	
	EAP vendor develops network of providers and/or provide staff providers and manage member access to services. 

	
	Members call EAP vendor and provide employer information. EAP can cover member or anyone living in the member’s household.  EAP vendor does not validate member against a member list.

	
	Provider provides services and bills EAP vendor on an invoice or other non-standard form. Typically, EAP services are not billed on a CMS-1500 or UB-92.
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Challenges to implementation:

1. Member information is not shared between plan sponsor and plan administrator because of the structure of the program.

2. Plan administrator does not rely on membership data to authorize services.

3. Authorizations for services are provided to members not providers.

4. Pre-HIPAA EAPs were not treated as a plan therefore typically, they do not have benefit information such as plan, group or benefit numbers.

5. Most EAP vendors require non-standard forms for claims submission. Some have switched to CMS-1500.

6. Most EAP vendors use accounts payable systems to process claims.  A few vendors have transitioned to claims systems.

Comparison to the Standards

AMBHA has identified the 837, 278 and 835 as inappropriate to support the business needs of the EAP industry.  EAPs were not developed and implemented to be health care benefits. A number of the business operations, workflows and protocols differ significantly from a traditional health care business model.  As a result, the transactions designed to support the health care industry do not match the needs and workflows of EAP business.  For some of the transactions, AMBHA is proposing modifications to the standards.  For others we are proposing to work with the EAP industry to develop a consistent delivery model that more closely parallels the general health care workflow.  Either proposal will require an exception from the Department of Health and Human Services. 

A number of the transactional standards adopted for HIPAA are uneasy fits for the EAP environment, primarily because EAP services have not been treated as a health benefit. Implementation of these transactions would provide no benefit to EAP vendors or providers because:

· Currently membership information is not routinely exchanged between plan sponsors and EAP vendors. 

· Eligibility for EAP is determined based on the employer not the member.  The eligibility transaction does not allow for this nuance.

The EAP industry needs to address these issues so that we may develop and implement standards appropriate to our business needs.  EAP vendors will incur significant expense to implement the current standards that will provide little benefit.  To avoid this we are requesting an extension as allowed by the regulation to develop, test, and introduce standards in the form of modifiers, or EAP specific codes as appropriate for EAP business needs.

	Transaction Type
	Transaction Name
	Business Purpose
	EAP Issue

	ASC X12N 837
	Health care claims or equivalent encounter information
	(a) A request to obtain payment, and the necessary accompanying information from a healthcare provider to a health plan, for health care.

(b) If there is no direct claim, because the reimbursement contract is based on a mechanism other than charges or reimbursement rates for specific services, the transaction is the transmission of encounter information for the purposes of reporting health care.
	EAP providers do not submit claims (HCFA 1500) for reimbursement of services. 

Providers invoice EAP vendor’s accounts payable units for payment. EAP vendors process payment in accounts payable systems not claims system.

EAP vendors require data to be submitted with the invoice that is not available on the 837.


Proposed Modification

EAP services require specific and unique information to be submitted with the payment request.  We are proposing that the anticipated claims attachment transaction be used to obtain the additional information that would be needed to process an EAP claim.  We will work with X12 and HL7 in the development of these transactions.  Additionally, we will work with the industry (EAP vendors) to develop the appropriate set of information required.

1) Comparison to a current standard.  

The proposed modification will: 

i) Improve the efficiency and effectiveness of the health care system by leading to cost reductions for, or improvements in benefits from, electronic health care transactions.

Without the appropriate transaction for claims attachments, EAP providers will not be able to send electronic claims for EAP services.  The 837P transaction will always result in a request from the payer for additional information, which would have to be sent via paper. We are proposing the creation of an EAP claims attachment transaction (or an 837E?).  This transaction would be able to house the relevant information thus leading to improved efficiency, effectiveness and ultimately cost reduction.

ii) Meet the needs of the health data standards user community, particularly health care providers, health plans, and health care clearinghouses.

By developing standards for EAP case closing information, EAP providers, plans and clearinghouses can benefit by having one set of data requirements. Currently the information requested by EAPs varies from plan to plan.

Note: This means that the case-closing document must meet all needs. This would probably preclude per customer customization.
iii) Be uniform and consistent with other standards adopted under this part and, as appropriate, with the private and public sector health data standards.

The attachment(s) will be developed in conjunction with the X12 and HL7 workgroups responsible for transaction development.  AMBHA will work with industry representatives to develop the transaction requirements.

iv) Have low additional development and implementation costs relative to the benefits of using the standard.

Because we are using the anticipated attachment transaction, development costs will be consistent with the use of the standard. EAP "claims" cannot be processed with the information contained in the 837.  All EAP submissions will require an attachment.

v) Be supported by an ANSI-accredited SSO or other private or public organization that would maintain the standard over time.

This transaction is part of the X12 & HL7 process and as such will be supported by those organizations.

vi) Have timely development, testing, implementation and updating procedures to achieve administrative simplification benefits faster.

Development, testing, implementation and updating procedures are consistent with those of the X12 & H7 workgroups.  The transaction is being developed and managed by those organizations.

vii) Be technologically independent of the computer platforms and transmission protocols used in electronic health transactions, unless they are explicitly part of the standard.

The transaction is a generic EDI transaction not tied to any proprietary system or platform.

viii) Be precise, unambiguous, and as simple as possible.

The transaction will define the minimum necessary data required to process an EAP "claim” across all providers and plans.

ix) Result in minimum data collection and paperwork burdens on users.

This transaction is currently 100% paper. The development of an EAP attachment transaction, with a standard set of data elements, will reduce paper work for data users in the health care community.

x) Incorporate flexibility to adapt more easily to changes in the health care infrastructure (such as new services, organizations, and provider types) and information technology.

The attachment transaction is being developed to create flexibility and to address changes in the health care infrastructure.  In effect, EAP services and providers are being introduced to the health care infrastructure.

2) Specifications for the proposed modification. Provider specifications for the proposed modification including system requirements.

Because we plan to work with X12, the specifications will be consistent with those identified by X12, HL7, and other standard setting bodies working with the HIPAA process.

3) Testing of the proposed modification. Provide and explanation no more than 5 pages in length, of how the organization intends to test the standard, including the number and types of health plans and health care providers expected to be involved in the test, geographical areas, and beginning and ending dates of the test.

AMBHA will work with other impacted parties in the industry in developing its recommendation to the X12 workgroup developing the attachment transaction and associated HL transactions.

4) Trading partner concurrences. Provide written concurrences from trading partners who would agree to participate in the test.

Because this is a transaction being proposed by HIPAA trading partner concurrences is implicit in that process.




























